___“
="
hal

Office of the Information Commissioner
Oifig an Chaimisinéara Faisnéise

Our Reference : 040275
8 June 2005

Mr. Mantin Collins
Derrybrien
Loughrea

Co. Galway

Dear Mr. Collins,

! refer to the review of the decision of the Department of Communications, Marine & Natural
Resoerces oo poer roguest for access under the Freedom of Information Acts, 1997 and 2003
(e FOE Ac™) 1 reconds soiatmg 10 B dovelopmen: of 2 wind farm ar Derrybrien,
Loeghres, Co. Galway | Bave now completad my rovicw of the Department's decision.
Please accept my apologics for the delay which has arisen in concluding this review.

Background

In carrying out my review, [ have had regard 1o your application for review and the oral and
written submissions made by you and the Department. In addition, other relevant parties
were notified of the review and given an opportunity to make submissions in accordance with
sections 34(6) and (8) of the FOI Aet. All such submissions have also received careful
consideration. | have also examined the records at issue.

Scope of the Review

As you know, the Department initially identified only six records relating to the development
of the Derrybrien wind farm to which access had been refused. As no schedule had
previously been made available by the Department, these six records were deseribed o you
for the first time in a letter dated 20 December 2004 by Ms, Melanie Campbell, Investigator.
In response 1o Ms. Campbell's letter, you raised an issue regarding the adequacy of the
Department’s search for relevant records. Investigation of the search issuc revealed that the
Department had taken an unduly narow interpretation of your request. Following further
contacts with this Office, the Department released numerous additional records to you
acompessed by appropriate schedules,

Az e schodeles mxluded 2 description of the records refused, you were able to identify
specfcally the sems of information remaining of interest 10 you. Having considered the
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maiter, you agreed 1o narrow the scope of your request to the bid prices and sale and option
agreements relevant to the Derrybrien wind farm project. Accordingly, this review is now
concemned solely with the question of whether the Department's refusal to grant access to the
following records, or parts thereof, is justified:

®  Allemative Encrgy Requirement (AER) V file
I. record number 6 (in full)
1. record number 12 (in par, i.¢. the bid price)
3. records number 28 (in part, i.e. the bid price for the Derrybrien wind farm project)

®  AER VI file
1. record number 1 (in full)
2. record number 11 (in part, i.e. the bid price, including the payment rate)

Findings

Under section 34(12)(b) of the FOI Act, a decision to refuse to grant access to a record is
presumed not to have been justified unless it is shown to my satisfaction that the decision was
justified. This provision has the etfect of placing the burden of proof in this matter on the
Department and any other relevant party wishing to support the Department's decision to
refuse access w the records at issue,

The Department claims that section 27 of the FOI Act applies in this case. The affected third
partics also argue that the sale and option agreements contain confidential information that is
exempt under section 26 of the FOI Act

Bid Prices

Section 27 of the FOI Act provides protection for three different classes of commercially
sensitive information as follows:

"27.-{1) Subject 10 subsection {2), a head shall refuse to grant a request
ander secthon F i the recond concemned contnins-

a) trade secrets of a person ather than the requester concemned,

b) financial, commercial, scientific or technical or other information whose
diselosure could reasonably be expecied 1o result in & material financial loss
ar gain o the person 10 whom the information rolates, or could prejudice the
campetitive position of that person in the conduct of his or ker profession or
business or otherwise in his or ber occupation, or

¢} mformation whose disclosure could prejudice the conduct or cutcome of
contrmciual or other negotiations of the pemon fo whom the information
reates.”

Each of the AER applications in this case contains the price that was tendered for a Power
Purchase Agreement (PPA) to supply wind energy to the Electricity Supply Board (ESB) for
a period not exceeding 15 years. The Department has submitted background information to
explain the significance of the bid prices.

Ireland is obliged under international and European Union (EU) law to reduce greenhouse



emissions for the generation of electricity from fossil fuel. Pursuant to EU Directive
2001/TIEC, over 13% of electricity consumption must be derived from renewable energy
sources by the year 2010, The Dircctive specifies that "Member States shall take appropriate
sieps to encourage grealer consumption of clectricity produced from renewable encrgy
sources in conformity with the national indicative targets” required under the Directive. The
Directive also states: "It is important to utilise the strength of the market forces and the
internal market and make electricity produced from renewable energy sources competitive
and attractive 1o European citizens,”

According to a press release dated 4 February 2002, the purpose of the AER Programme is to
support the building of new renewable energy powered electricity generating stations. Such
support is required, because renewable energy technologies cannot yet compete with
conventional electricity gencration in an open competitive market. The press relcase further
explains:

“The support is access to a power purchase contract with the
ESB (assuming the successful applicants can comply with the
conditions of the contract). The ESB contracts to purchase all
the output of the selecied stations at guaranteed prices for up to
fifteen years, This generates sulficient confidence for investors
tu secure finance which would not otherwise be provided. The
projects are then "bankable’. Only projects accepted by the
Mimister of State arc entitled to conclude such contracts.

Successiul applicants are those who comply with the terms and
conditions of the competition and who offier 1o seil the
clectricity to the ESB at the lowest price at or below the cap
price previously notified 1o the market in each technology in
the published terms and conditions of the competition.”

Six AER competitions have been held since the Programme was launched in 1995. It is not
yet certain whether there will be a seventh competition, but the Department states that it is
likely. According to the Department's website, the Minister announced in April 2005 that
“the next market support mechanism for renewables will be based on a fixed feed-in tariff
system”, which "will be designed specifically to encourage new capacity development and
will only apply to newly built projects”.

Having considered the relevant submissions and the background information about the AER
Programme, | am satisfied that the bid prices, including the payment rate provided on the
AER VI application which specifies how the price is to be paid, are commercially sensitive
within the meaning of section 27(1)(b) of the FOI Act. The AER Programme is designed to
make rencwable energy technologies competitive yet sustainable. Instead of providing a
system of direct supports or subvention, which would be contrary to EU policy, the
Department administers the Programme by ensuring that the lowest qualifying bidders are
awarded contracts for a period of up to 15 years. The bid prices, however, do not represent
the overall cost of the contracts, but rather are in the form of unit rates for the sale of a
kilowatt-hour (kWh) of energy. For instance, as publicly reported by the Department, the bid
prices for the supply of large wind energy in the AER V competition ranged from 4.547 to
4.812 eurocents per kWh. Thus, a seemingly small difference in bid prices amounts to a
substantial sum over the duration of a contract.



In Mr. Mark Henry and the Office of Public Works, Case Number 98188 (25 June 2001), the
former Commissioner, Mr. Kevin Murphy, acknowledged the possibility that tender prices
could be used to denve damaging information about a company's pricing strategy. He also
referred to tender-related cases in other jurisdictions in which detailed pricing information,
such as the unit rates of a successful tenderer, has been found 1o be exempt from disclosure
under provisions corresponding to section 27(1)(b) of the FOI Act.

In this case, the AER Programme has been successful in achieving competitive tendering,
with both the AER V and V1 competitions having been oversubscribed. In the circumstances,
I accept that knowledge of the precise bid prices could be used by competitors (o undercul
successful tenderers in future competitions. See, e.g., Dalrymple Shire Council and
Department of Main Rouds (1998) 4 QAR 474 [pm 40) (observing that “the other prices
quoted in the schedules are given in unil rates using the type of basic unit measurements at
which u business is liable to measure its basic costs of service performance, and their
disclosure could, in my view, have considerable commercial sensitivity™). As explained by
Saorgus Energy Ltd. ("Saorgus®), the affected third party who submitied the bids: "fA/n
updated equivalent of the [bid] price can be readily caloulated by adjusting the [bid] price
for equipment inflation ete. it is assumed that the [hid] price was as competitive as the
applicant could make it, the result is that its disclosure would bring significant commercial
disadvantage to the applicant in later dealings. In effect, disclosure of the bid will devalue
the relevant property/project significantly and this damage would be irreparable.”

Moreover, | accept that, as the umit raie 2t which developers are oblnped 0 sl energy for op
o 15 years, cach bid price comtiomes o bove cormomt salec ropediess of e possindory =
future competitions and is a key factor i fiw compettrve sscoews of & partcier wond serp
project. If other variables, such as the costs of labour and sepplies, cocild be desermmed by
competitors or other knowledgeable parties, it seems to me that the bid price could be ssad 10
estimate the profitability of the project. 1 conclude that disclosure of a successful bid price
could reasonably be expected to result in a material financial loss o the affected third party or
could prejudice the competitive position of the affected third party in the energy market.

Section 27(1) does not apply if the public interest would, on balance, be better served by
granting rather than by refusing the request (section 27(3) refers). You express your view of
the public interest as follows:






























